#36.65 7/12/71

Mqurandum TLa52

Subject: Study 36.65 ~ Condemnation (Disposition of Existing Statutes--Code
of Civil Procedure Sections 1240 and 1241)

Sections 1240 and 1241 of the Code of Civil Procedure deal respectively

with what property may be taken by eminent damain and with certein procedural

limitations on such takings. The Commission has previocusly ccnsidered different

aspects of these sections primarily in connection with the resolution of
becessity, condemnation for & "more necessary" public use, and condemnation
for consistent uses. Subject to the tentative approval of Chapter 9 (Condemna-
tion for Consistent Use) of Division 4 (see Memorandum 71-51), the staff
believes thal Sections 1240 and 1241 are ready to be repealed.

The Comments to the two sections (see Exhibit I) indicate the mammer of
disposition of these provisions. As indiceted, pricr action by the Commigsion
has adequately disposed of Section 1241. Section 1240 has alpo been taken
care of with two exceptions. The staff recommends that these two exceptions
be dealt with as follows. One, the limitation on condemnation of certain
state lands provided in paragraph (2) should be retained and set forth in
Section 7994 to be added to the Public Resources Code. (See Exhibit I,) Two,
the substance of the procedure stated in paragraph (8) should be retained
in Division 8 of the Comprehensive Statute. We are not gble to assign a
nurber to this section at this time, but the section would read substantially
as follows:

-~==. In any action brought to condemn property owned by the state,
the summons and a copy of the camplaint shall be served on the Attorney

General, the Director of General Services, and the State Lands Commission
of this state.

b




At the September meeting, the staff hopes that the Commission will
tentatively approve the sections set forth in Exhibit I as well as the
procedural section set forth above.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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Memorandum 731-52
EXHIBIT I
CODE OF CIVIL PROCETURE § 1240

Starf recommendation

Code of Civil Procedure Section 1240 (repealed)

3340y --The-private-prepersy-vwhich-may-be-takon-under-shig-sisle
inekadoss

tr--All-readk-preperty-belenging-te-any-poraens

Zv--hands-belonging-te-this-giabey-inetuding-tide-and-oubmerged
tandiy-nos-withir-the-ecerperato-lintig-ef-any-aiiyy-or-eity-and-countyy
o¥-to-any-conhiyy-incerperated-eiiyy-or-eity-and-couniyy-village-e»
$aWRy-Rot-apprepristed-te-ceme-publie-uge-previdedy-shas-ali-16sh-and
36th-seetionsy-both-aurveyed-and-unsurveyedy-ewned-by-the-asate-or-she
United-Siatesy-whieh-may-row-op-may-hereafior-be-ineluded-within-the
exserier-boundaries-of -a-ratienal-vaservationy-or-of-a-regervey-or-within
the-exterier-boundaries-ef-tands-withdrawn-frem-prbliie-eriryy-ghail-ba
aRd-hereby-are-withheld-fram-the~eperatign-ef-this-sitle-and-shali-neé
he~eeniamnad-au-agaiast-the-stata-ol-the-ﬂhited-Sta%esj

3e=--Proporty-apprepriated-io-publie-uses-but-sueh-propersy-chaltl
net-be-taken-unless-£er-a-move-neeessary-publie-uge-shan-that-ta-vhieh
i%-hag-alveady-baen-appreprinteds-prevideds-that-where-any-sueh-prepesiy
had-beon-ge-appreprinied-by-any-individual-firm-or-private-corparationy
she-use-thereof-for-a-stase-highway-er-a-publie-airect-er-highway-of-she
ssatey-ar-a-esuniyy-eiiy-and-epuniyy-or-incorporated-eity-ar-oWny-joink
kighway-digériesy-or-the-use-$hereef-by-the-agtate-or-a-conntyy-eity-and
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CODE OF CIVIL PROCEDURE § 12Lk0

Staff recomwendation

SeuRbyy-ineorperated-eity-or-tewny-joint-highway-distrieby-on-irvigatien
ar-sdnieipat-water-disériety-for-he-aame-public-purpese-te-whinh-it-has
heen-de-apprepriateds-or-fer-any-ethep-public-purpese-shall-he-deoned -nere
neeespary-uBes-than-the-publie-use-to-which-sueh-property-has-already
been-apprepriateds-and-provided-further;-that -vheoro-preparty
eiready-apprepriated-to-a-publie-use-or-purpose;-by-any-perscny-firm
er-privete-corporatien;-is-soughs-to-he-taken-by-the~states-a-coundyy
aity;and-ceunty,-incorpovited-city-ar-tawn,-éoint-highway-distwiet,
brrigatien-or-munieipal-water-dissriesy-Ffor-another-public-use-or-purposey
which-is-consistent.with-tho-continuance-sf-the-usc.of-such-propesrty
or-seme-portion-thereef-for-guck-exinting-purpese;-to-the-game-sxtens
as-such-property-is-then-used;-or-to-a-less-er-medified-extent;-then
the-right-to-use-auech-property-Ffor-such~proposed-publie-purposes-in
ecrmon-with-such-other-use-or-purpose;-either-us-then-exisbings-or-to
8-leps-op-nedified-extenss-nay-be-taken-by-the-states-such-ceunty; -eity
and-county;~incorporated-city-or-townz-joint-highway-districts-or
irrigation~or-municipat-water-district;-and-the-court-may-fix-the-terms
and-conditions-upon-whieh-such-property-may-be-so-taken;-and-the-mannesr
and-extent-ef-the-uase-thercof-for-sach-of-such-public-purpose sy ~and-may
erder-the-remeval-or-relecabion-of-any-structuresy-or-inprovenont s-there~
aR-gr-thereony-so-far-as-may-be-required.by-such-commoR-use v~--Buk
property-appropriated-to-the.use-of-any-county,-city-and-county,-incerpo-
rated-city-or-townj-or-munieipal-water-distrieby-may-net-be-saken-by
any-other-countys-city-and-county;-ineorperated-city-or-towns-or
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CODE OF CIVIL PROCEDURE § 1240

Staff recommendation

menieipat-vwatep-distriatz-whilte-such-property-is-so-appreprinted-ard
used-fop-she-publie-purposes-fer-whieh-it-bBas-beeR-se-apprapriateds

Ue--Preperty-apprepriated-to-any-publie-use-by-any-irrigatien
districty-Bay-be-taken-by~-anather-ireigation-distrist-for-arether
publia-use-and -purposey-whick-is-aengistent-with-the-use-of-suak
preporiy~for-sueh-oxtating-purpeses-te~-the-same-extens-as~--suah
propariy-is-ther-usady-providady-that-the-right-te-pueh-limited-usq
#R-ecmen-ghali-inaiude-tha-right-teo-epiargey-eharge-op-improve-the
preperiy-so-takens-previded-furihery-that-aueh-entargenents-change-or
smprovereni-chail-ret-interfero-with-the~original-use-ar-aRy-neceeary
eMtengion-or-snlargemeni-~-of-suak-uaey

B~ --Franchigeg-for-any-publie-utilityy-and-ati-kinda-of -prepersy
of-any-nature-whaisecver-usedy-aither-during-the-aexistenee-af-or-ah
bhe-torpination-ef-paid-franehisey-50-aupply-and-furnigh-she-gerviae-ef
suak~-publie-utilityy-but-suek-franchige-op-properiy-chali-nes-be-takesn
elcepi-For-a~Reve-HeeagEary-publia-tusay

6y--Ali-rightg-of-way-fer-any-and-all-she-purposes-pentioned-in
Scetier-1238y-and-any-and-all-sEruesures-and- inprevencnis-ony-ovary
aaroBE-ar-aleng-pueh-rights-of -Wwayy-and-she-1iands-held-oep-used-in
sgnReetion-tharewith-shall-be-subjeei-to-be-conncated-withy-oressed s -on
gnterseeted-by-or-onbraged-within-any-ether-right-ef-way-or-izprovementay
e¥-siruatures-thereans--They-shali-alap-be-subjeet-to-a-timited-usey-in
ecsmen-wikth-the-ownor-thereefy-when-Reees8arys-but-sueh-use gy -ovessingsy
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CODE OF CIVIL PROCEDURE § 1240

Staff recommendation

intergections;-ond-conneetiona-shali-be-gads-in-nanner-mest-campatible
with—%he-érea%est-pubiie-beaefit—and-least-pri?ate-inauryv
Fe-vAlil-elnasopg-of-private-proporty-pei-onumerated-may-ba-talken
for-publie-usey-vkeR-suek-taking - is-antheriged-by-1awy
8+--Proceedings-+o-ecndenn-lands-balenging-so-shia-state-are
kereby-anthorifedy-ard-mueé-be-paintainad-ard-ecnduetad-in-the-same
BERHREP-aE-are-otho¥-condornation-proeeedinga-provided-foer-in-thia
siklet-eneepby-shat-in-puch-preceedinge-she-summens-qnd-a-copy-of-4he
sepplaini-must-be-served-on~-ike-Governery-Abiorney-Generaly-and-she

Séate-bande-Cemmuipsion-of-this-aiater

Comment. Section 1240 is superseded by the provisions listed below.

Section 12L0 Eminent Domain Code

Paragraph l= = = = = = = =@ =@ o = = - See §§ 101, 303

Paragraph 2= = = = = = = = = = - - - See [Public Resources Code § T994]
Paragraph 3= = = = = =« =« = = = = = - See §§ 450-455, W70-471

Paragraph 4= « = = c 2 c 2 o = - = - See §§ L70-471

Paragraph 5= = = = = = .- - - See §§ U4s50-455, See also §§ 101, 303
Paragraph He = = = = = = = = = = = = See & 470-471, See also §§ 101, 303
Paragraph 7= = = = = - - == e = See §§ 101, 303

Paragraph 8- = = « = = = = = = = = = [to be determined later]



CODE OF CIVIL PROCEDURE § 1241

Staff recommendation

Code of Civil Procedure Section 1241 {repealed)

lahlv-—Bafare-prapertyhean-be-takea;-ét-maat-appeaye

tr--Fhat-the-use-to-whieh-if-is-to-be-applicd-is-n-use-autherised
by-laws

2+--That-the-taking-is-neeessary-te-sueh-usa;-providedy-when-the
beard-of-n-sanitary-disiriet-or-the-board-of-dirceiers-of-an-irrigasien
disiricty-of-a-trancit-distriedy-of-a-rapid-transis-disiviety-ef-a
publia-ubilisy-districty-of-n-eounty-sanitasien-distriesy-or-ef-a
waber-distriot-or-fho-legislative-body-of-a-aountyy-city-and-countyy
ey-an-iaeapperated-eity—er-tewn;—ef-thafgaverning-beard-ef-a-seheel
distriety-shaily-by-reseluticn-or-ordinrance;-adepied-by-veie-of-twe-
thirde-of-all-ite-momborsy-have-fourd-and-determined-that-she-publia
interest-and-noeessity-require-the-aequisibions-eongtruesion-or
aeppletions-by-aueh-eountyy-eity-and-eountyy-ovr-incorporated-eisy-ox
tewn;-er-aeheel-distriet;-er-aani%&ry,-irrigatien;-#ransi%;-rapid
Srareity-publie-utilityy-county-ganitationy-or-water-distriety-of-any
preposed-pubiie-utility;~er-any-publie-imprevenens;-and-that-the-proporsy
deseribed-in-cush-reselubion-or-erdinance-ig-necessary-therefory-aueh
¥eselubien-or-ordinanee-gholl-be-eenelusive-evideneces-{a)-of-the-publie
Hoeessity-of-sueh-propesed-publie-usility-or-publie-~imprevementi-{b)
that»sueh-pregeyty-is-aeeesseryathereferq-and-(e}-that-saeh-prepeseé
publie-usitisy-er-publie-improvement-4s-planned-or-Lecated-in~tha-marnes
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CODE OF CIVIL PROCEDURE § 1241

Staff recommendation

which-will-be-mest-compatible-with-the-greatest-publie-gosdy-and-the
teast-private~injurys-previdedy-that-gaid-repelution-or-erdinanae
shail-net-be-sueh-esnelusive-evidenree-in-the-ease-ef-the-taking-by
eRy-eeuntyy-eity-nnd-eountyy-or~ineerporabed-eity-er-towny-or-sehael
distriet;-or-sanitoryy-ivrigationy-traneids-rapid-transity-publie
ubilityy-eounty~sanitasiony-or-wator-distriety-of-preperiy-leecated
eutside-af-the-Serritorial-limits-theroefe
3v--if-already-apprepriated-te-seme-publie-ucey-that-the-publie
use-eof-whiak-it-is-to-be-applied-is-a-merc-precessary-publie-ucej-previdedy
that-where-gueh-preperiy-has-been-se-apprepriated-by-any-individaaly
fiwm-er-privaie-corperation-the-use-thoreof-for-a-publie-streci-or
highway-of-the-Statey-a-eeuniyy-eisy-ard-eaunty;-er-any-incorperated
eily-or-towny-er-jeoini-highwey-distrieby-or-the-use-shereof-by-she
S8tatey-a-eountyy-eity-and-ceuntyy-or-any-ineerporased-eiiy-or- tewhy
sp-joint-highway-disériaty-or-a-municipal-water-distriet-er-an
aPrigetien-distriedy-n-transit-distriety-a-rapid-transis-disiriet;-a
publie-utility-distriety-or-a-water-dintriet-for-the-come-purpeses-e
which-it-hae-beon-apprepriated-or-for-any-publie-purposey-ohalibe
desmed-a-nere-neecssary-use-shan-she-publie-use-te-whieh-suek-preperiy
kag-been-aiready-apprepriateds-and-previdedy-furthery-that-preperty-of
any-charaetery-whether-nlready-apprepriated-so-pubtie-uge-or-noty
$Reiudirg-ali-rights-ef-any-nature-in-wabery-owned-by-any-pereens-firm
er-private-eorperatien-may-be-taker-by-a-esuntyy-eisy-and-eceuntyy
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CODE OF CIVIL PROCEDURE § 12Li

Staff recammendation

er-any-incerperated-eity-op-town-or-by-a-marieipat-water-districky-ap
an-izpigatien-dissrieby-a~-transit-distriety-a-rapid-transit-distriesy
a-publie-utitisy-distriety-er-a-water-distriet -for-the-purpese-of
gupplyirg-wakerg-ar-electrijeity-for-pevery-1ighting-or-heating-purposes
$g-gueh-ceurby;-eity~-and-eountyy-cr-ineorporated-eity-or-taway-o¥
munieipat-waser-distriaty-or-np-irvigpniien-dictriet-a-transit-digtriety
a-rapid-srapsit-distriety-a-publie-utdlity-diatriets-or-a-waser-distriesy
e¥-the-inhabitants-thercefy-or-for-the-parpose-of-supplying-any-ethes
publie-usilibyy-ep-fer-any-othey-publie-user--And-suech-taking-may-be
medey-either-5o-furnich-a-separate-and-distines-supply-of-sueh-watery
and—sueh-eleetrieity-fer-pewer;-lighting-e!;heating—pargesesg-sr-ta
previde-fer-any-such-separaie-and-distinet-othar-publie-usitity-or-cthew
publie-usas-te-furnish-sueh-a-eupply-er-provide-for-apy-suek-othar-publie
wiility-or-ether-publie-«dpa-in-eenjunesion-with-any-ether-suppiy-or
wath-any-other-pubiia-ubility-er-other-publtie-use-that-may-heve-been
theretefore-provided-for-er-thati-may-thereaficr-be-provided-for-in-ge
fHpplyirg-er-providing-for-such-codniyy-eity-and-eountyy-o¥-iRcarporated
eity-or-tewny-er-murieipal-watey-disivict-gr-an-ivriggbion-digiviety-n
srapait-distriets-a-rapid-ironsit-distriesy-a-pablie-utility-disbrieky
er-a-watepr-distriety-or-the-inhabitanie-thercof;-er-in-cenjunetion-with
any-ether-suppiy-or-with-any-ether-publie-utility-er-other-pubkie-uge
that—msy;have-beea—%herete?are-ée%ermiaed—ﬁpen-er-that-may-therea?%er
be-determined-uapen-ik-aeeordaree-with-law-by-the-peeple-of-any-gueh
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CODE OF CIVIL PROCEDURE § 1241

Staff recommendation

a@urREy;-eity-and-ceuntyy-inecorperated-extiy-pp~bovn-er-minieipat-water
district-or-aR-irrigation-distriety-a-trancii-digtricty-a-rapid-sransis
distwrioty-a-publie~ubilify.digbricty-or-a-water-distriot.--Noething
herein-Qoentained-shall-be-acnetrucéd-as-iR-aRy-way-Ltimiting-such-righta
ag-may-by-given-by-any-othar-law-ef-this-State-te-countissy-citiea
ARE-eoURtie8y - incerporated-aition-or-towns-or-muRicipal-water-distriots
sr-irrigation~disirictoy-brangit-districtsy-rapid-srapsit-distriotay
publio-ubility-distrietay-or-watepr-dicirietsy
Bui-privaie-preperty-apprepriansed-io-ithe-uge-of-any-countyy-eity
apd-esuntyy-iRcerporated-eity-or-tewny-or-munieipal-water-distrieiy-or
adrrigation-dissriesy-or-srarsit-distriety-or-ropid-sransit-distriety-or
public-uiility-dietriety-er-wabter-distrieb;-may-net-be-iaken-by-any
@cher-asuntyy-eity-and-esuntyy~incorporaied-eity-or-towny-er-munieipal
digstriety-op-irrigation-distriety-or-irvapsit-dissriesq-or-rapid-traneid
distriet,-sr-pablie-utility—distriét3—er-Water-distrietg-while—aaeh
preperty-ig-so-appreprinted-and-used-for-the-public-purpeses-fer-whieh

tt-has-been-so-appropriatedsy

Comment. Section 1241 is superseded by provisions of the Eminent

Damnain Code indicated below.

Section 1241 Eminent Domain Code
Paragraphh 1 = = = = = = & w = » = « = = 8§ 300, 301
Paragraph 2 = = = = = = = = = = = = = = §§ 302, 310-313
Poragraph 3 = = = = = o w « « = =~ « « - §§ hSO-h55



PUBLIC RESOURCES CODE § 7994

Staff recommendation

DIVISION 6. PUBLIC LANDS
Part 3. Sazle of Public Lands

Chapter 4, Provisions Relating to Public Lands Generally

Article 9, Miscellaneous Provisions Relating to State lLands

Public Resources Code Section 7994. Limitation on condemnation of state lands

Sec. . Section 7994 is added to the Public Resources Code, to
read:

7994. Notwithstanding any other provision of law, all 16th and
36th sections, both surveyed and unsurveyed, owned by the state or the
United States, which are now or may hereafter be included withir the
exterior boundaries of a national reservation, & reserve, or lands

withdrawn frem public entry, are exempt from taking by eminent dcmain.

Comment, Section 7994 continues without substantive change the limita-
tion upon condemnation of state lands stated in paragraph 2 of former Code

of Civil Procedure Section 1240,



